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C.A. No. 98-106L

)

)

)

)

g
NARRAGANSETT | NDI AN )
VWETUOMUCK HOUSI NG AUTHORI TY; )
and BUI LDI NG TEAMVS )
DEVELOPMENT, | NC. )
Def endant s )

DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Ni ni gret Devel opnment Corporation (“plaintiff”) is a Rhode
| sl and corporation in the construction business. It has filed a
ni ne- count Conpl ai nt agai nst the Narragansett |ndi an Wt uonuck
Housing Authority (“NIWHA”), an agency of the Narragansett Indian
Tri be, and Buil di ng Devel opnent Teans, Inc. after a protracted
di spute over the construction of three projects -- the
Narragansett | ndian Wetuormuck Community Village, the Honme
| nprovenent Program and the Four Wnds Community Center. In
brief, plaintiff alleges that NTWHA hired it to build on Tribe-
owned | and outside the Tribe's reservation. Then, it ordered
plaintiff to stop construction, refused to make further paynents,
and used the Tribal Council, the governing body of the Tribe, to
stonewal | the resolution of plaintiff’s clains.

NIl WHA, an agency of the Narragansett Indian Tribe, a

federally recogni zed sovereign nation, has noved to dismss the



Conpl ai nt. Buil ding Devel opnent Teans, a Connecticut corporation
hired as construction manager, never filed an answer, and it was
defaulted on July 6, 1998.

An Indian tribe is not a nornmal litigant. As a sovereign
that predates the United States, the tribe nust receive comty or
respect simlar to that enjoyed by a foreign nation. The
Nar ragansett Tribe has the power to design its own systemfor
resol ving disputes, and it enjoys sovereign immunity except where
that immunity is waived. N WA noves to dism ss the Conpl aint
based on several argunents, including |ack of jurisdiction and
t he existence of an arbitration and forum sel ection cl ause.

Those argunents defeat seven of plaintiff’s clains, and the
remai ning two are suited for resolution in state, not federal,
court. |If the Tribe has been "arbitrary and sel f-serving” as
plaintiff alleges, then this case may caution ot hers agai nst
relying on NNVWHA or the Tribal Council in the future. However,
the Tribe s sovereignty B whether used fairly or not B precludes
this Court fromintervening.

As di scussed below, NITWHA's notion to dismss is granted as

to all counts. Seven counts are within the exclusive

jurisdiction of the Narragansett Tribal Council. Two should be
heard, if at all, in state court.
I . Fact s

NI WHA was established in Cctober 1985 by the Narragansett
Tribal Council, and the federal government recognizes it as an

"I ndi an Housing Authority.” By creating the authority, the Tribe
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made itself eligible for federal housing noney in the sane
fashion as state or |ocal governnents. The Tribal Council’s
ordi nance creating NIWHA i ncluded a paragraph that gave the
Aut hority the power to sue or be sued:
The Council| hereby gives its irrevocable consent to all ow ng
the Authority to sue or be sued in its corporate nanme, upon
any contract, claimor obligation arising gout (sic) of its
activities under this ordinance and hereby authorities (sic)
the Authority to decree by contract to waive any inmunity
fromsuit which it mght otherw se have; but the Tribe shal
not be liable for the debts or obligations of the Authority.
HA - 195, An Ordinance To Establish The Narragansett Indian
Wet uonmuck Housing Authority, at Article V, { 2.
NI WHA undert ook three projects that are at issue in this
case: the Narragansett Indian Wetuonmuck Community Vill age, the
Hone | nprovenent Program and the Four Wnds Conmunity Center.

A The Narragansett Tribe’'s Justice System

The Narragansett Indian Tribe does not have a standing court
system patterned on the federal system such as those created by
| arger or wealthier tribes. The Mashantucket Pequot Tribe in
Connecticut enploys full-tinme judges, and tribes in the Wst are
sophi sticated enough to even have joint appellate courts such as

the Northern Plains Intertribal Court of Appeals, see Strate v.

A-1 Contractors, 520 U.S. 438, 444, 117 S. . 1404, 1405 (1997).

It is plaintiff’s uncontested assertion that the Narragansett
Tri be has no permanent Tribal Court; rather the Tribal Counci
sits as the Tribal Court when necessary. Therefore, for al
intents and purposes, the nmenbership of the Council and Court is

i denti cal



B. The Narragansett | ndian Wetuonmuck Conmmunity Vill age

In March 1996, N WHA requested bids fromcontractors to
bui | d nmodul ar hones on Tri be-owned property in Charl estown, Rhode
Island. This land is privately held and is not part of the
Nar ragansett settlement |ands (reservation) or Indian Country.

See Narragansett Indian Tribe v. Narragansett Electric Co., 89

F.3d 908, 921-22 (1st G r. 1996).

In May 1996, plaintiff, Building Team Devel opment, and N WHA
entered into a contract for site work and the erection of 35
homes (the "Village Contract”). Building Team Devel opnment was to
be the construction nanager, and plaintiff was to be the main
subcontractor. The Narragansett |ndian Wetuonuck Comrunity
Village (the "Village project”) was to be funded by federal
nmoney, drawn fromthe United States Departnent of Housing and
Urban Devel opnent, the Indian Health Service and the Bureau of
| ndi an Affairs.

The Village Contract included an arbitration and forum
selection clause in Article 14, which provided in relevant part:

814. 1 Al'l clains, disputes and other matters in question

between the parties to this Agreenent arising out of or

relating to this Agreenment or the breach thereof, shall be
first presented to the Tribal Council for resolution and in

t he event of non-resolution, then to the Tribal Court, which

will appoint an Arbitration Board.

8§14.3 The award rendered by the Council or Arbitration

Board appointed by the Tribal Court shall be final. Upon

exhaustion of final remedy in Tribal Court |eading to non-

resolution and as a civil option, the Parties may, with
witten agreenent fromboth, institute a Cvil Action in

Federal District Court.

The parties signed that contract on May 22, 1996.



Plaintiff received $109, 000 from NIWHA as a nobilization
fee, and it worked on the site through the sunmer of 1996. About
June 11, 1996, the parties began to disagree. The exact course
of events is in dispute, but conflicts arose over pricing, the
scope of the contract, and the technical requirenents of the
construction specifications. Plaintiff received additional
paynents of $78,213.40 and $44, 294. 40, but the project ground to
a halt by Septenber 1996. Plaintiff submtted further clains to
the Tribal Council but it has failed to resolve the matter.

Frustrated by these events, plaintiff has sought relief in this

Court.

Plaintiff’s allegations in seven counts relate to the
Village project. It alleges breach of contract against both
defendants (Counts | and I1); fraud against NIWHA (Counts Ill and

I'V); breach of the inplied covenant of good faith and fair
deal i ng agai nst both defendants (Count V); conspiracy agai nst
bot h def endants (Count VI); and conversion agai nst N WHA ( Count
VI .

C. The Hone | nprovenent Project

The Hone | nprovenent Project (the "H P project”) was a
Bureau of Indian Affairs programthat provided funds for the
renovation of hones of tribe nenbers. In April 1997, plaintiff
was the | ow bidder on a bid request by NIVWHA on the H P project.
Plaintiff never received a contract and never began work on the
project. Plaintiff alleges that it was "rightfully" awarded the

H P project and suffered damages because it was not allowed to



proceed with the work.
Plaintiff alleges that NIWHA was guilty of fraud in this
matter (Count VIII).

D. The Four W nds Comunity Center

I n Novenber 1996, NI WHA wanted to build a community center.
Plaintiff alleges that it entered into a witten contract with
Nl WHA t o construct the Four Wnds Comrunity Center. Plaintiff
has not provided a copy of that contract, although it attached to
t he Conpl ai nt a Novenber 22, 1996 letter from Tamara Cal houn,
Executive Director of NIWHA, that reads:

The Narragansett Indian Wetuonuck Housi ng Authority intends
to award Ni nigret Devel opnment Corporation a Contract for the
conpl etion of the Four Wnds Community Center, |ocated on
Rte 2 in Charlestion (sic), Rhode Island.

The Scope of Work shall include Site, General Construction,
Structural, Mechanical, Plunbing, Electrical, Heating
Ventilation and Air Conditioning, as described and

aut hori zed by the Narragansett |ndian Wetuonuck Housi ng

Aut hority, and their Architect’s and Engineer’s Construction
Docunent s.

An initial paynent of Thirty Five Thousand Dol lars ($35, 000)
will be forwarded to N nigret Devel opnent Corporation for
nobi | i zati on of equi pnment and manpower to secure the Site,
to create a safe and orderly use of the Site by the Owner.
The initial paynent shall be applied to the first

Requi sition of Paynent as a credit to the Owmer once the
entire project is defined in detail.

NI WHA paid plaintiff the $35,000 nmentioned in the letter. Then,
plaintiff alleges, w thout specifics, that NIVWHA viol ated the
contract by ordering plaintiff to stop work.

Plaintiff makes a claimfor breach of contract agai nst N WHA

on these allegations(Count 1|X).



II. Standard for a Mdtion to D sniss

NIl WHA noved to dism ss under Fed. R Civ. P. 12(b)(1).
However, its argunments on Counts | to VII include the claimthat

a forumselection clause is applicable, and that is a claim

founded on Rule 12(b)(6). See Lanbert v. Kysar, 983 F.2d 1110,
1112 n. 1 (1st Cr. 1993). Al though plaintiff invoked only Rule
12(b)(1) in its papers, this Court is not bound by the | abel
enployed. See id. The Court will consider the notion to dismss

as invoking Rule 12(b)(6) as well as 12(b)(1). When faced with
notions to dism ss under both 12(b)(1) and 12(b)(6), a district
court, absent good reason to do otherw se, should ordinarily

decide the 12(b) (1) notion first. See Northeast Erectors

Associ ati on of the BTEA v. Secretary of Labor, 62 F.3d 37, 39

(st Cir. 1995). Different consequences flow fromdi sm ssals
under 12(b) (1) and 12(b)(6): for exanple, dism ssal under the
former, not being on the merits, is without res judicata effect.
See id.

Therefore, this Court will first exam ne the jurisdiction
i ssue under Rule 12(b)(1), then the applicability of the forum
selection and arbitration clause under Rule 12(b)(6). In ruling
on any notion to dismss, the Court construes the conplaint in
the light nost favorable to the plaintiff, taking all well-
pl eaded al |l egations as true and giving the plaintiff the benefit

of all reasonable inferences. See Neqgron-Gztanbi de v.

Her nandez- Torres, 35 F.3d 25, 27 (1st Gr. 1994), cert. deni ed,

513 U. S. 1149 (1995). Dismissal under Rule 12(b)(1) is



appropriate where plaintiff does not carry the burden of proving

subject matter jurisdiction. See Aversa v. United States, 99

F.2d 1200, 1209 (1st Cir. 1996). Disnmi ssal under Rule 12(b)(6)
is appropriate only if "it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich

would entitle himto relief." Conley v. G bson, 355 U S. 41, 45-

46, 78 S.Ct. 99, 102 (1957).

[11. Subject Matter Jurisdiction

Bef ore arguing any specific points of Indian |aw, N WHA
contends that this Court |acks subject matter jurisdiction. In
fact, defendant is correct that this Court |acks diversity
jurisdiction as clained by plaintiff in the Conplaint. However,
this Court does have federal question jurisdiction, at a m ni num
to decide the power of an Indian tribunal under an arbitration
and forum sel ection clause that designates said tribunal as the
arbitor. Because this Court holds that the Village Contract
entrusts exclusive jurisdiction on the matters raised by Counts |
to VIl to the Narragansett Tribal Council (see Section |V bel ow),
it is unnecessary to deci de whet her federal subject matter
jurisdiction would have extended to deciding plaintiff’s clains
on the merits. Additionally, this Court declines to utilize the
doctrine of supplenmental jurisdictionto retain Counts VIII and
| X for decision in this forum

A. Diversity Jurisdiction

This Court lacks diversity jurisdiction under 28 U . S.C. §

1332(a) because there is no conplete diversity anong the parti es.



In short, a federal court can never have diversity jurisdiction
where a citizen of Rhode Island sues an Indian tribe |located in
Rhode 1 sl and.

Plaintiff is a Rhode Island citizen. 1t is a Rhode Island
corporation with its principal place of business in Rhode Island.
Even if the corporation | apsed, as NIVWHA al | eges, the
corporation’s principal, Tonmmy Reels, is a Rhode Island citizen.

NIWHA is either a Rhode Island citizen or not a citizen of
any state. N WA is an agency of a federally-recognized,
sovereign Indian tribe located in Rhode Island. A tribe is not a

citizen of a foreign country. See Oneida Nation of New York v.

Oneida County, 464 F.2d 916, 923 (2d Cr. 1972) (citing Cherokee

Nation v. Georgia, 30 U.S. 1, 17-18 (1831)), rev'd on other

grounds 414 U.S. 661, 94 S.Ct. 772 (1974).
Sonme courts have held that an Indian tribe is not a citizen
of any state and may never be sued in federal court under

diversity jurisdiction. See Romanella v. Hayward, 114 F.3d 15,

16 (2d Gr. 1997) (cited by the First GCrcuit in Akins v.
Penobscot Nation, 130 F.3d 482, 485 (1st Cr. 1997)). Perhaps

t he Narragansett Tribe could be considered a citizen of Rhode

| sl and for diversity jurisdiction under the Rhode Island Indian
Clains Settlenent Act, 25 U S.C. §8 1708. See Akins, 130 F.3d at
485 (noting that the Penobscot Tribe of Maine is subject to
jurisdiction under a simlar, although much-nore-explicit
settlement provision, 25 U . S.C. § 1725(d)(1)). But at best, that

woul d make the Tribe a citizen of Rhode Island. Accord id. at




483 (Al abana citizen suing Maine tribe). The one certainty is
that the Tribe is not a citizen of a state other than Rhode
| sl and, and, therefore, there is no diversity in this case.

To enphasi ze the point, this Court notes that jurisdiction

is not a requirenent that parties can waive. See Wlls Real

Estate Inc. v. Greater Lowel | Board of Realtors, 850 F.2d 803,

813 (1st Cir. 1988) (citing Bender v. WIlliansport Area Schoo

Dist., 475 U.S. 534, 541 & n. 4, 106 S.C. 1326, 1331 & n. 4
(1986)). Therefore, a federal court could never hear a state-|aw
contract dispute between a Rhode Island citizen and a Rhode

I sland Indian tribe, even if both parties agreed to file a civil
action in federal court. The Village Contract included a
provision that called for this type of voluntary handling of the
case by a federal district court. That could never have been an
option in this case.

B. Federal Question Jurisdiction

Plaintiff did not allege federal question jurisdiction in
the Conplaint, but it subsequently argued that it would anend and
rely on the federal question inherent in defining the power of a
tribal court. Counts | to VII arise fromthe Village Contract,
and plaintiff argues that the issue in this case is whether the
Tribal Court has jurisdiction based on the wording of the
arbitration and forum sel ection clause. Plaintiff keeps harping
that there is no Tribal Court, but it is clear that the Counci
acts as the Tribal Court or appoints a smaller group fromits

menbership, to act as the Tribal Court when it deens that
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appropri at e.

The Suprene Court has ruled that "in order to invoke a
federal district court’s jurisdiction under section 1331, it was
not essential that the petitioners base their claimon a federal

statute or provision of the Constitution.” National Farners

Union Ins. Cos. v. Crow Tribe, 471 U S. 845, 850, 105 S.Ct. 2447,

2451 (1985). The National Farnmers Court found a federal question

where the issue was whether "an Indian Tribe retains the power to
conpel a non-1ndian property owner to submt to the civi
jurisdiction of a tribal court.” 1d. at 852, 105 S.Ct. 2452.

In this case, the question is whether an arbitration and
forum sel ection clause in a contract for work to be done outside
the Indian reservation requires a non-Indian litigant to submt
to the civil jurisdiction of a tribal court. Plaintiff argues
that even if sone tribes m ght have that power, the Narragansett
Tri be should not because the Tribe lacks a legitimate tri bal
court.

Thus, this Court concludes that it has federal question
jurisdiction at least as to that issue raised by Counts | to VII.

C. Suppl enental Juri sdiction

Counts VIIlI and I X do not arise fromthe Village Contract.
They are state |law clains respectively for fraud and breach of
contract, and this Court could consider themonly under the
suppl emental jurisdiction doctrine. The relevant statute states
t hat :

"in any civil action of which the district courts have

11



original jurisdiction, the district courts shall have
suppl emental jurisdiction over all other clains that are so
related to clainms in the action . . . that they formpart of
t he same case or controversy.
28 U.S.C. 8 1367(a). This Court has power to hear both state and
federal clains if they would ordinarily be expected to be al

tried in one judicial proceeding. See Penobscot Indian Nation v.

Key Bank of Maine, 112 F.3d 538, 563-64 (1st Cr. 1997); Coastal

Fuel s of Puerto Rico, Inc. v. Caribbean PetroleumCorp., 79 F.3d

182, 190 (1st Cir. 1996). In particular, "the state and federa
claims nmust derive froma common nucl eus of operative fact." See

Rodriguez v. Doral Mrtgage Corp., 57 F.3d 1168, 1175 (1st Cr

1995).
However, the exercise of supplenental jurisdictionis

di scretionary. See Penobscot, 112 F.3d at 564; Roche v. John

Hancock Mut. Life Ins. Co., 81 F.3d 249, 256-57 (1st Cr. 1996).

The district court should "take into account concerns of comty,
j udi cial econony, convenience, fairness, and the |ike."
Penobscot, 112 F.3d at 564. The statute explicitly states that
this Court may decline to exercise its discretion if it has
dism ssed all clains over which it has original jurisdiction.
See 28 U.S.C. 8§ 1367(c)(3); Penobscot, 112 F.3d at 564. Because
this Court dism sses Counts | to VII at this early juncture (see
Section IV below), it declines to exercise suppl enental
jurisdiction over Counts VIII and | X

This Court notes that comty, judicial economny, convenience,

and fairness would all be served by a tribal or state court
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hearing these clains. Recent Supreme Court decisions give a
Rhode Island state court as much jurisdiction over Nl WHA and t he
Nar ragansett Tribe as this Court. |In a case decided after briefs
were filed in this case, the Suprenme Court ruled that:
[t]ribes enjoy immunity fromsuits on contracts, whether
t hose contracts involve governnental or commerci al
activities and whether they were nmade on or off a
reservation

Kiowa Tribe of Cklahoma v. Manufacturing Tech., Inc., B U S. B,

118 S. . 1700, 1705 (1998).
This tribal sovereign immunity is a matter of federal |aw.

See id.; Santa Cara Pueblo v. Martinez, 436 U S. 49, 58, 98

S.C. 1670, 1677 (1978). Congress can alter its limts, see
Kiowa Tribe, 118 S.Ct. at 1705, and tribes can waive it if the

wai ver is "unequivocally expressed,” Santa C ara Pueblo, 436 U. S.

at 58, 98 S. Ct. at 1677.

The Kiowa Tribe Court overturned an Gkl ahoma Court of

Appeal s ruling that held Indian tribes subject to suit in state
court for breaches of contract involving off-reservation

commerci al conduct. See Kiowa Tribe, 118 S.C. at 1702. The

Suprene Court held that sovereign imunity barred state court
jurisdiction. However, where sovereign imunity has been wai ved,
there would be no bar to a Rhode Island court hearing fraud or
breach of contract clains against the Narragansett Tri be.
Plaintiff clains such a waiver occurred. NWA clains that it
did not. A Rhode Island Superior Court judge can determ ne that

issue on its nerits.
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Therefore, the notion to dismss is granted as to Counts
VIIl and | X under Fed. R Civ. P. 12(b)(1).

V. The Arbitration and Forum Sel ection O ause

Counts | to VII arise fromthe Village project. In the
Village Contract, the parties agreed to forum sel ecti on and
arbitration

814. 1 Al'l clains, disputes and other matters in question

between the parties to this Agreenent arising out of or

relating to this Agreenment or the breach thereof, shall be
first presented to the Tribal Council for resolution and in

t he event of non-resolution, then to the Tribal Court, which

will appoint an Arbitration Board.

8§14. 3 The award rendered by the Council or Arbitration

Board appointed by the Tribal Court shall be final. Upon

exhaustion of final remedy in Tribal Court |eading to non-

resolution and as a civil option, the Parties may, with
witten agreenent fromboth, institute a Cvil Action in

Federal District Court.

These paragraphs are repeated here in full because they are

absolutely clear. The parties agreed that "all clainms, disputes
and other matters . . . arising out of or relating to this
Agreenent” woul d be decided by the Tribal Council or an
arbitration board. Any award "shall be final." As noted above,
the sentence about jointly agreeing to a civil action in this
Court was ineffective because this Court |acks jurisdiction of
the matter.

Federal courts generally enforce both arbitration

agreenents, see Prima Paint Corp v. Flood & Conklin Manufacturing

Co. 388 U.S. 395, 403-04 n. 12, 87 S.Ct. 1801, 1806 (1967)
(arbitration clauses are as enforceabl e as other contract

cl auses), and forum sel ection clauses, see The Brenen v. Zapata
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Of-Shore Co., 407 U.S. 1, 10, 92 S.C. 1907, 1913 (1972) (forum

clauses "are prima facie valid and should be enforced unl ess
enforcenment is shown by the resisting party to be 'unreasonabl e’
under the circunstances”). Plaintiff does not dispute the
general rule, but it argues that this arbitration and forum
sel ection clause is not enforceabl e because inclusion of the
cl ause was the result of fraud. Specifically, plaintiff argues
that it was fraudulently led to believe that:
in the event of a dispute, the Narragansett Indian Tribe had
certain procedures that Plaintiff could followin order to
protect its rights. Such procedures included presentation
of its dispute to a Tribal court. Plaintiff |ater found
out, when the issues which are the subject of this suit
arose, that the Narragansett Tribe does not have a Tri bal
court at all and further there is no entity separate from
the Tribal Council known as the Tribal court.
(Pl.”s Mem O Law in Supp. of its hjection to D.’s Mdt. To
Dismiss at 2.) Plaintiff does not allege that NIWHA or its
agents described a fictional tribal judicial procedure. Nor does
plaintiff allege that no Tribal Court has ever convened. It
argues that the | anguage of the Village Contract is fraudul ent
because it inplies the existence of an independent Tribal Court
or, rephrasing the argunent, inplies a separation of powers
between the Tribal Council and the Tribal Court. Plaintiff’'s

argunent fails.

A Tribal Courts Need Not M mc Federal Courts

An Indian tribe is a sovereign, and it need not followthe
Ameri can blueprint for a court system Specifically, it does not

need to adopt the separation of powers doctrine that rests as the
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bedrock of the federal system The Suprene Court has been cl ear
that "[n]Jonjudicial tribal institutions have al so been recogni zed

as conpetent |aw applying bodies.” See Santa O ara Puebl o, 436

US at 66, 98 S.Ct. at 1681. This is part of the federal
government’s | ongstandi ng policy of encouraging tribal self-

government. See lowa Mutual Ins. Co. v. LaPlante, 480 U S. 9,

14, 107 S. . 971, 975 (1987) (noting policy). Therefore, an
American Indian court systemthat is different fromthe Anerican
f ederal nodel cannot cause avoi dance of either an arbitration or
forum sel ecti on agreenent as unreasonable. Simlarly, plaintiff
had no right to assune that the Narragansett Tribe s systemfor
resol ving disputes would mmc the federal court system
especially where the principal of plaintiff was a nenber of the
Tribe hinself. |In short, there was no fraud which led to the
execution of the Village Contract by plaintiff.

B. No Evidence Exists O Tribal Court Bias

Even if the inclusion of the forum selection clause in the
Village Contract was not induced by fraud, this Court will not
offer comty and enforce such a clause where the chosen foreign

court is biased or corrupt. See Gary B. Born, International

Cuvil Litigation in the United States Courts 412 (3d ed. 1996)

(coll ecting cases on bias and corruption). Cf. Mercier v.

Sheraton Int’l, Inc., 935 F.2d 419, 427 (1st G r. 1991)

[ hereinafter Mercier 11] (analyzing bias in Turkish courts in the

context of forum non conveniens). A plaintiff’s conclusory

clainms of injustice in the foreign forumwhere it voluntarily
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agreed to litigate clains will not control the selection of a

judicial forum See Mercier v. Sheraton Int’l, Inc., 981 F.2d

1345, 1351 (1st Gir. 1992) [hereinafter Mercier 111]. The nere

fact that an Indian court will hear an Indian case does not make

that court biased. See, e.q., Hodes v. S.N.C. Achille Lauro, 858

F.2d 905, 916 (3d Gr. 1988) (ltalian court not biased to hear

case dealing with an Italian vessel), rev’'d on other grounds 490

U S 495, 109 S.C. 1976 (1989). This has been true even where
one party is a nenber of the domnant political elite in the

foreign forum See, e.qg., Forsythe v. Saudi Arabian Airlines

Corp., 885 F.2d 285, 287-88 n. 2 (5th Gir. 1989). The mpjority
of recent cases that found bias dealt with the revolutionary
government of Iran in the 1980s. See Born, supra, at 412. See
also Mercier 11, 935 F.2d at 427 (noting that Turkey differed

fromrevol utionary Iran).
Plaintiff bears the burden of proving that the Narragansett
Tribal Council would be profoundly biased against its clains.

See Mercier 11, 835 F.2d at 427; Mercier 111, 981 F.2d at 1351.

The | ack of separation of powers is not proof of bias. Also, the
fact that a tribal agency is a party to the lawsuit is not proof
of bias. Plaintiff offered evidence of delays in the resolution
of this case by the Council, but no evidence that the

Nar ragansett Tribal authorities are biased agai nst non-Indi ans or
ot her parties. The Narragansett Tribe's dispute resolution
system exi sts as the contract explained, and plaintiff, thus, had

no basis for assumng that the Tribal Council would establish a
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separate Tribal Court or would operate like a federal district
court. Therefore, this Court concludes that there is no bias in
this case sufficient to void the arbitration and forum sel ecti on
cl ause.

Consequently, the forum selection clause is valid and
enforceable. The parties nust resolve their dispute in the forum
t hey have chosen. The notion to dismss is granted as to Counts
| to VIl under Fed. R Civ. P. 12(b)(6).

CONCLUSI ON

This Court recogni zes plaintiff’s hardships. The Tribe
appears to have used its procedures to stonewall plaintiff’s
clainms and delay resolution thereof. However, plaintiff
contracted to settle its contract disputes utilizing the
Nar ragansett Tribe' s justice system Now, plaintiff nust live
with its bargain, just as the Tribe will have to live with its
reputation when it deals with outside contractors in the future.
The proper forumfor this case is clear. Plaintiff and Nl WHA
nmust seek a resolution fromthe Tribal Council or froma duly
appoi nted arbitration board.

For the preceding reasons, NIWHA's notion to disnmi ss al
counts hereby is granted. Judgnment shall enter to that effect in
favor of defendant, Narragansett |ndian Wetuonmuck Housi ng
Aut hority. Plaintiff may file a notion to have a default
j udgnment entered agai nst defendant, Buil di ng Devel opnent Tearns,
Inc. by submtting a proof of claimin support thereof.

It is so Ordered.
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Ronal d R Lagueux
Chi ef Judge
January , 1999
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